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necessary” otherwise covered treatments and services, the need for which arises from a condition
rather than an illness or injury.

The definition also permits insurers, which are bound by both the Americans with Disabilities
Act and Section 504 of the Rehabilitation Act, to undermine the purpose and provisions of those
laws, and creates a conflict with ACA Sec. 1557, the Act’s nondiscrimination provision. Nor
can such a distinction be justified by ACA Sec. 1563 as a “commonly used” utilization
management technique, since current insurer practices have moved away from such arbitrary
distinctions in who qualifies for coverage, in order to more effectively focus on the effectiveness
of treatment for a wide range of physical and mental health conditions.

This shift in marketplace practices is discussed by Professor Sara Rosenbaum of George
Washington University in a recent blog article. (“Medical Necessity Definition Threatens
Coverage of People with Disabilities.” Health Affairs Blog, Sept. 16, 2011 at
hitp://healthaffairs.org/blog). Professor Rosenbaum calls the proposed medical necessity
definition “the absolute embodiment of the very types of discriminatory practices the Affordable
Care Act is intended to stop.”

By drawing distinctions based on the means by which health status is classified and separating
illness and injury from condition, the proposed rule essentially creates a binding direction on
insurers and health benefit plans to adopt a thoroughly outdated definition of necessity, as the
Rosenbaum article explains. This type of discredited definition threatens to cause the greatest
harm to persons with physical and mental disabilities whose disability rests on a condition that is
not classified as either illness or injury in standard coverage parlance.

RECOMMENDATION;

We propose that the definition of medically necessary be amended to add the word “condition”
and replace “medicine” with “clinical practice” as follows ... illness, injury, disease, condition
or its symptoms and that meet accepted standards of clinical practice.”

Thank you for your consideration of our views on this important matter.

Sincerely,

Laurel Stine
Director, Federal Relations



